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PROTECTION FOR THE PROTECTORS

A guide to analyzing agent-broker 
errors & omissions risk exposures 
and policy provisions.

As an insurance agent or broker, you know how 
critically important it is to purchase appropriate 
coverage and limits. After all, you have dedicated 
your career to helping individuals and businesses 
understand and select the best insurance options 
available in a large and complex market.

Millions of households and organizations trust their 
agents and brokers to help choose the right amount 
and the right kind of coverage to protect their homes 
and/or businesses from devastating loss. In turn, 
these clients hold agents and brokers accountable for 
any perceived errors and omissions in the discharge 
of their professional duties.

Even the most experienced and knowledgeable 
agency owner, staffing an office with the best-trained 
team, can be vulnerable to claims alleging an error 
or omission in advising clients. Virtually all agency 
owners are aware of this risk and purchase an 
agents errors and omissions (E&O) policy to provide 
protection.

However, it can also be the case that an agency 
owner does not have the time needed to review the 
many and varied E&O policy forms available. When 
shopping for E&O insurance, agency owners confront 
a bewildering array of manuscript policy forms and 
provisions that make it extremely difficult to compare 
the value of protection offered under alternative 
insurance options.

Indeed, according to the Insurance Journal’s 2016 
E&O Survey, of the five “most important issues” cited 

by respondents for selecting an E&O program, only 
one was even related to coverage terms.

The five factors cited include:

1. Claims handling experience (of the carrier);

2. Longevity of the E&O carrier;

3. Extended reporting period (tail) options;

4. Access to underwriting and claims personnel; and

5. Availability of risk management information/
advice.

While each of the five items above is important to 
consider while evaluating an E&O program to cover 
the agency, it seems prudent to move overall breadth 
of coverage in the policy up to a higher priority 
consideration given the substantial differences from 
one carrier’s form to the next.

The stakes are huge, as the difference in scope 
of coverage from one carrier to the next can be 
substantial. Choosing a policy with relatively limited 
coverage can have devastating repercussions.

The All Risks Resource

With all this in mind, All Risks, Ltd. set out to develop 
this guide for identifying and comparing agent/broker 
E&O policy provisions.

All Risks is the nation’s largest independent 
wholesale insurance broker, providing comprehensive 
commercial and personal insurance solutions to 
retail agents and brokers with a full-service platform 
of brokerage, contract binding, and program 
capabilities.

Protection for the Protectors
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This resource cannot and will not make it simple to 
compare every provision in every policy, but it will 
allow readers to determine which provisions are most 
important for their purposes, and to assess how the 
wording of individual provisions meets their needs.

Most importantly, this resource is designed to make 
the process of evaluating E&O policy options not only 
more thorough and systematic, but also less time-
consuming.

Like their own clients, agency owners are facing a 
growing number of exposures and want to maximize 
the coverage received for dollars spent.

In addition to E&O coverage, agencies have a growing 
need for cyber insurance, employment practices 
insurance, workplace violence coverage, and other 
forms of protection.

Use of this resource may or may not lead you to 
choose one of All Risks’ E&O policies, but we are 
confident that our observations from decades of 
service to retail agencies and brokerages will save 
you time and money and help you find peace of mind.

The Character of your Agency or Brokerage
You know your agency or brokerage, and you know your carriers and clients. That’s what has made you 
successful, and you’re justifiably proud. Can you put aside feelings of pride to objectively and rigorously assess 
how your way of doing business relates to E&O risk? There are two major categories of considerations – your 
business profile and your agency operations.

Part 1: Your Agency Business Profile

What is your value at risk?

Like their clients, agents and brokers are well- 
advised to rigorously estimate the value they have 
at risk and their maximum possible loss. To do 
that, consider these factors:

• Your premium volume;

• The highest limits you write (for which you could 
be liable if a claim is denied); and

• The value of your agency’s name in the 
marketplace.

1 “InFocus: E & O: The 4 agent mistakes most likely to lead to E&O claims;” www.insurancebusinessmag.com, undated; accessed on July 18, 2017
2 IIABA and Swiss Re, E&O Claims Advisor, Summer 2010, p. 1

How many new and renewal accounts does your 
agency write each year?

According to the IIABA and Swiss Re, 40% of E&O 
claims arise from new business and 25% from 
renewals. However, renewals account for the vast 
majority of accounts.1

What lines of business do you write? Property & 
Casualty? Life/Accident & Health? Others?

According to the IIABA and Swiss Re, 22% of 
property/casualty claims involve CGL policies, 
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followed by auto coverage at 14%, then homeowners 
and commercial property at 12%.2

How many carriers do you represent? How often do 
those relationships change?

The IIABA and Swiss Re cite “changing carrier 
relationships” as a reason for increased E&O claims.

Advising clients about potential differences in 
coverage as they move from one carrier to another is 
a substantial area of E&O exposure. Not only must 
coverage differences be disclosed and explained to 
the client, but the disclosure should be documented 
and (ideally) attested to by the client.

Also, the IIABA and Swiss Re say that carriers today 
are more likely to sue a producer over a claim 
payment if an agent or broker failed to fully and 
accurately report all necessary risk information.3

How many different products do you offer?

The IIABA cites “new and more complex coverage 
forms” as another contributing factor to increased 
E&O claims.4 It’s hard enough to keep up with 
changes in coverages and conditions in products you 
currently sell. The exposure for error grows as you 
take on new and unfamiliar products.

3 IIABA and Swiss Re, A Practical Guide to Agency E&O Risk Management: Best Practices & Tips for Insurance Agents, 2007, p. 6
4 Ibid.

Do you focus in a “niche” area?

Focusing on a niche allows your staff to develop 
expertise in targeted groups of accounts, markets, 
and products, thereby building expertise and 
reducing the opportunities for error. At the same time, 
positioning your agency as an “expert” in any specific 
niche raises client expectations. These heightened 
client expectations can result in E&O claims.

What are the characteristics of your customer 
base?

What percentage of your personal lines customers 
are high-net worth accounts with the means and 
incentive to sue you?

How many of your commercial clients use risk 
managers who can share liability for losses?

How often does your agency take on a client with 
business operations outside of the normal scope of 
operations that you typically see?

Each of these situations can increase the risk of 
E&O claims as can many more specific to the type of 
clients your agency solicits and works with.

See the next page for a business profile worksheet 
to assist you in quantifying your exposures.
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Your Business Profile Worksheet

P&C Personal 
Lines

P&C Standard 
Commercial Lines Life and Annuities Accident and 

Health Other

States Licensed

Annual Premium

No. of New 
Accounts Last Year

No. of Renewal 
Accounts Last Year

Product Lines

[  ] Auto
[  ] Homeowners
[  ] Umbrella
[  ] Flood
[  ] I.M. Floaters
[  ] Other

[  ] Auto
[  ] Property
[  ] Crime
[  ] Inland Marine
[  ] General Liability
[  ] Umbrella/Excess
[  ] Other

[  ] Term Life
[  ] Whole Life
[  ] Universal Life
[  ] Annuities

[  ] Individual Accident
[  ] Group Accident
[  ] Individual Health
[  ] Group Health

[  ] Comm Flood
[  ] Earthquake
[  ] Pollution
[  ] Prof Liability
[  ] Mgt Liability
[  ] Cyber

New Carrier 
Appointments in 
Past 12 Months

Discontinued Carrier 
Appointments in 
Past 12 Months

Customer 
Characteristics

Ages?
Income?
Education?
Occupation?

Classification?
Hazards?
Workforce?

Highest Limit(s) 
Offered

E&O Claims in Past 5 
Years?
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Part 2: Your Agency Operations

How many staff members do you have? What is 
your ratio of policies to staff members?

If your agency has grown, chances are that the 
number of policies per staff member has grown, 
since you want to utilize economies of scale. You’ll 
want to know, however, if your policy growth has 
outstripped your human resources to the point that 
important transactional details are overlooked.

You can refer to industry benchmarking studies 
for general guidance on the number of personnel 
needed to support an agency based on premium 
volume, however additional refinement of that 
number will probably be needed if your book contains 
a lot of complex accounts or those that require a lot 
of servicing between renewals.

How many licensed producers do you have, and 
what is their experience and tenure?

How you structure your agency operations is primarily 
a business decision. You can rely heavily on licensed 
producers to handle their own administrative tasks, 
or structure the agency with licensed producers 
focused on sales who are supported by licensed 
customer service and operations staff.

In either case, your E&O exposure, today and in 
the future, will be affected by how knowledgeable 
and thorough your producers and staff are, the 
experience and training they have in documenting 
their advice and work on behalf of clients, and your 
procedures for a smooth transition of knowledge and 
skills as older agents retire.

While having experienced personnel is a tremendous 
plus for an agency owner, it is important to have 
procedures in place to make sure all steps are 
followed and documented while servicing clients. 
Sometimes the most experienced employee may 

think they have done a task so many times they can 
skip a step – leading to an error. 

How many support staff do you have, and what is 
their experience and tenure?

The more your producers rely on support staff 
to communicate with customers and execute 
transactions, the more you need knowledgeable, 
experienced people in account management and 
customer service roles. Again, having younger people 
developing “in the pipeline” will help avoid disruption 
and limit errors over time.

According to A.M. Best, more than 30% of P&C 
employees were over 55 in 2014, including 72% 
of agency/brokerage principals with 20% or more 
of ownership who were over age 60.5 An Insurance 
Journal E&O study quotes an E&O carrier executive 
citing staff turnover and difficulties in replacing staff 
as a common cause of E&O claims.6 With a changing 
staff comes a need for consistency in training and 
documentation for all producers and support staff.

How many staff members have professional 
designations?

Does your agency require or encourage staff to earn 
insurance industry designations? How many of them 
are Chartered Life Underwriters, Chartered Property 
Casualty Underwriters, or some industry equivalent? 
How many have earned the designations of Certified 
Insurance Counselor, Accredited Adviser in Insurance, 
Associate in Insurance Services, or an industry 
equivalent?

University education and specialized training 
in coverage are certainly valuable, but training 
that leads to industry designations is particularly 
helpful in addressing E&O exposure because such 
programs teach industry standards, practices, and 

5 Michael Jans, “Forecast 2016: The Outlook For The Independent Insurance Agent & Broker Part 1: Technology,” http://www.blog.
agencyrevolution.com; Dec. 12, 2015

6 Insurance Journal, 2016 E&O Survey, January 2017, p. 6
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expectations, and promote career-long learning 
through continuing education requirements.

What procedures and training policies do you have 
in place? 

Three practices in particular can go a long way 
in maintaining adherence to agency policies and 
procedures for avoiding errors and omissions:

• Having clients sign notices attesting that 
coverages have been presented and explained to 
them;

• Having each producer’s communications and 
transactions with an account be reviewed by a 
peer; and

• Conducting periodic audits of account files to 
check for lapses.

Implementation of these measures implies a clear 
understanding of established policies, procedures, 
and protocols for managing client relations, and 
regular training (formal or informal) for all staff.

Do you have an agency automation system?

If it’s up to date, your agency automation system 
can play a big role in structuring desired processes 
and procedures reliably into your operations, while 
reducing the possibility for lapses in communication 
and execution that can lead to E&O claims.

To the extent that your agency automation allows 
customer and risk information to be incorporated 
seamlessly into forms and communication with 
carriers, you will reduce the chances for error that 
arise when information is entered multiple times.

Also, agency automation that automatically 
archives records of phone calls, emails and account 
transactions reduces the possibility for gaps in 
transaction records and provides valuable defenses 
to allegations of agent error.

And, to the extent that your agency automation 
automatically alerts you and your clients to expiration 
and renewal dates, the less chance there is for a 
failure to act in a timely manner or a failure to notify 
other stakeholders.

How do you handle cyber security?

Cyber security is another function of your agency 
automation system, and cyber-loss exposure is 
distinct from professional errors and omissions. 
Networked information is so integrated into agency 
operations that cyber security cannot be ignored in 
your operational risks analysis.

In some cases, agency E&O policies may offer limited 
coverage for cyber losses. Your operation may require 
a more comprehensive cyber policy, however. In 
making your choice, there are several factors to 
consider:

• How much personally identifiable information or 
proprietary commercial information do you keep 
on your customers? How is it safeguarded?

• How do you know if your systems have all the 
latest patches and firewalls?

• How many third parties have some access to your 
systems? How many outside systems do you 
access? What safeguards are in place to avoid 
breaches?

• What safeguards do you have in place to confirm 
the identities of individuals during electronic 
correspondence? There is a growing incidence 
of hackers impersonating people online to 
steal money or gain unauthorized access to 
information.

See the next page for an agency operations 
checklist to assist in identifying your exposures.
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Your Agency Operations Checklist

STAFFING

Number of Licensed Staff Members

Number of Licensed Producers

Experience 
of Licensed 
Producers
(by number)

2 Years or Less

3 to 5 Years

5 to 10 Years

10+ Years

Experience of 
Support Staff
(by number)

2 Years or Less

3 to 5 Years

5 to 10 Years

10+ Years

Professional 
Designations
(by number)

CPCU, CLU or 
equivalent

Associate Certification 
or equivalent

PROCEDURES AND TRAINING (check all that apply)

Protocols

Signed customer receipts of disclosures 
and disclaimers

Second staff person review of account 
transactions

Regular audits of account files

Amount of 
Training

Minimum needed to maintain licensing

Additional if provided by carriers or 
vendors

Additional, including training provided or 
subsidized by agency

Type of 
Training

E&O loss control and mitigation

Policy forms and coverages

Customer service and communication

Use of automation

AUTOMATION

Agency Management System Used

Account 
Information

Input or upload once for all agency uses

Re-input required

Phone Calls
Automatically recorded

Must be manually recorded
(Audio recording disclosed to caller)

Emails
Automatically archived

Manually archived

Notifications
Automatic notice of renewals, lapses, etc.

Little or no automatic notification

CYBER EXPOSURE

Number of accounts with personal 
identifiable information

Number of accounts with proprietary 
commercial information

Number of outside parties with some 
access to internal systems

Are protocols in place for verifying the 
identity of electronic correspondents?



9

www.allrisks.com

Key Policy Provisions
As agents and brokers are well aware, the wording of a policy is not necessarily the “last word” regarding coverage, 
as one can never entirely predict how a policy provision will relate to the specific circumstances of a claim. Also, 
insurers have some discretion in how aggressively they manage claims, as long as they do not ignore their policy 
provisions outright or discriminate unfairly when interpreting them.

Still, the fundamental value of a policy lies in what it says it will do or won’t do. Below you will find summaries of 
the various approaches E&O policies take toward certain key provisions of coverage, based on All Risks’ analysis of 
numerous leading E&O forms.

These summaries will help agents and brokers compare the value offered by different forms, identify the provisions 
most important to them, and select options for the kind of coverage they seek.

It is critically important to review each form’s specific version as well as any endorsements that are included as 
there are no standardized forms for this line. Each carrier uses their own language. It is especially important to 
review the “definitions” section as it is a vital component to understanding the scope of coverage granted since even 
common terms can be defined in different ways from form to form. Don’t assume that common provisions are always 
in policies. As licensed insurance professionals, it will be hard—and embarrassing—for you to argue that you were 
misled by a policy.

Definition of a Claim

The definition of a covered claim in agents E&O 
policies can vary in significant ways.

Some policies define claims as “a notice of suit, 
or a written demand for money, or a summons 
or subpoena.” On its face, this wording defines a 
covered claim fairly broadly.

Also, some policies will explicitly include demands 
for arbitration, administrative proceedings, and 
subpoena inquiries as claims; others explicitly 
exclude them from the definition.

• Demands for monetary damage only; hence, no 
coverage for suits seeking injunctive relief;

• Claims against insureds for wrongful acts, 
wording that could narrow the scope of 
coverage for agency operations.

Definition of Insured

Make sure the definition meets any of your specific needs. 
For example, spouses are not always included. Other areas 
the definition can differ can include:

• In-house employed lawyers are rarely covered.

• Independent Contractors may or may not be covered. 
If they are covered, the policy will limit coverage 
to business they perform on behalf of the named 
insured. There may also be other requirements for the 
Independent Contractor such as: 

» A requirement to have a formal contract in place 
between Independent Contractor and agency; or

» A requirement to have a formal contract that 
specifically notes that the Named Insured will be 
providing E&O for the Independent Contractor.

• Some agents pay people they consider employees by 
1099. This makes them Independent Contractors for the 
purposes of the E&O policy.
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Definition of Damages

E&O policies uniformly consider monetary awards 
as covered damages, up to applicable limits. 
Most specifically state that they cover negotiated 
settlements, as well. Coverage typically extends 
to pre- and post-judgment interest, but don’t 
presume that.

Virtually all policies exclude fines and penalties 
from the definition of damages, but some also 
explicitly exclude returned fees and commissions. 
A good policy will limit this to intentional acts only.

Some exclude punitive damages entirely; others 
include them and provide coverage where 
permitted by state law, sometimes subject to a 
sub-limit.

Exclusions and Coverage Limitations

Exclusions and limitations can vary significantly. 
Some common exclusions address:

• Commonly owned entities;

• Claims by government entities;

• Coverage placed with multiple employer 
welfare arrangements (MEWAs), multiple 
employer trusts (METs), self-insured entities, 
captives, non-admitted carriers, etc.; and

• Placements of specific lines including, but not 
limited to, life, accident & health, crop, and 
commercial insurance.

Also, see the entries for insolvency and insured vs. 
insured claims.

Insolvency Exclusion

Virtually all agent E&O policies include an 
exclusion for losses arising from the insolvency 
of the insurers you place business with. This 

exclusion will typically include a carve-back for 
carriers who meet certain criteria.

You will want to review your carrier ratings against 
the policy criteria to ensure coverage. If you have 
carriers that do not meet the criteria of the policy, 
discuss it with your agent to see if an exception 
can be made.

A policy with no insolvency exclusion would 
typically respond to claims arising out of carrier 
insolvency, unless a claim was subject to another 
restriction or exclusion.

Insured vs. Insured Exclusion

There is a general split in how agent E&O policies 
respond to claims by one insured against another. 
Some policies include “full” insured vs. insured 
exclusions, denying coverage for anyone involved 
in the claim. Others preserve coverage when an 
insured is pursuing a claim in his or her capacity 
as a client of the named insured.

Definition of Claim Expenses

Claim expenses typically include “reasonable” fees 
and costs for the defense of a claim.

This may require the insured to agree to counsel 
selected by the insurer, but may allow use of 
an attorney selected by the insured with prior 
approval of the carrier.

If you want specific counsel, many carriers will 
review this request during the quote process and 
approve specific counsel in advance.

Policy Warranty (or Known Loss Exclusion)

The general purpose of this common provision is to 
protect the E&O carrier from any liability for a loss 
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the insured knows has already occurred. This 
restriction typically applies to known losses or 
circumstances occurring prior to any retroactive 
date.

Due to the claims made nature of E&O policies, 
there are provisions which eliminate coverage 
when there is prior knowledge of a claim or 
circumstances that could give rise to a claim that 
is not disclosed by the insured. 

This exclusion or warranty is expressed in a 
variety of ways that could affect coverage:

• It can apply to losses known to the named 
insured only;

• It can apply to losses known to any insureds 
under the policy; and/or

• It can apply to circumstances that could 
reasonably lead to a claim that are known to 
a named or other insured.

Right and Duty to Defend

Defense coverage is a defining feature of 
liability policies. The question for agencies and 
brokerages is whether the E&O carrier’s “right” 
to defend a claim extends to the selection of 
counsel.

If you have counsel you prefer to use, understand 
how the policy will respond.

Also, nearly all major E&O policies provide 
defense coverage on a “pay on behalf of” basis. 
If you see coverage offered on a reimbursement 
basis, ask why.

Defense Coverage for Regulatory Investigations

Most, though not all, agent-broker E&O base 
forms include some level of coverage for costs 

to defend against regulatory investigations and 
administrative actions. In some cases, however, 
this coverage must be added by endorsement.

E&O policy forms provide widely differing limits 
for regulatory defense coverage; these limits tend 
to be outside the basic coverage limit and not 
subject to the deductible/retention, but this is 
not always the case.

Defense Costs Payments

Defense costs are commonly paid within the 
policy limit, and thus dilute that limit. However, 
policies are now available that provide for 
defense outside limits either in the base form or 
by endorsement. In its broadest form, defense 
costs coverage can be provided outside the limit 
of liability with no cap.

Deductibles and Retentions

Agent E&O policies will provide either a 
deductible or a retention. If a retention, you 
will be required to pay costs up the agreed 
amount before the carrier will start paying. If a 
deductible, the carrier will immediately pay and 
require you to reimburse the amount equal to the 
deductible.

Some apply the policy deductible/retention to 
damages only; others to both defense costs and 
damages.

Typically, deductibles/retentions are applied on a 
per-claim and aggregate basis.

Hammer Clauses

Among 11 leading E&O policy forms analyzed by 
All Risks, six included a 100% “hammer clause,” 
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which means that insureds will be responsible for 
100% of any new defense and indemnity costs 
incurred after they reject a settlement proposed by 
the E&O carrier.

Three of the policies provide for a 50/50 split of 
such costs after rejection of a settlement; one 
would have the carrier bear 80% of the added 
costs.

Still another does not include either a “consent 
to settle” provision for the insured or a hammer 
clause for the insurer.

Coverage Trigger and Notice of Claim

Virtually all E&O coverage is provided on a claims-
made and reported basis, so any claim must be 
reported within the policy period or an extended 
reporting period.

Most forms will require a claim to be reported “as 
soon as practicable,” or words to that effect, which 
could lead to coverage disputes if there are any 
delays in reporting a claim to your carrier.

More rarely, policy forms will specify the length of 
time for reporting a claim. Unless it’s a generous 
amount of time, such a provision should be 
regarded as a restriction in coverage, and reflected 
as such in the premium.

Severability

Perhaps no feature of E&O coverage varies more 
from policy to policy than the provisions regarding 
severability from certain exclusions. Policies from 
major carriers run the gamut from:

• Full severability for all insureds;

• Full severability for all but key officers;

• Full severability for insureds unaware of 

wrongful acts;

• Partial severability applied to certain 
exclusions; or

• Severability for defense coverage of 
intentional and fraudulent acts claims; 
coverage up until adjudication.

Definition of Professional Services

E&O policies can take one of two basic 
approaches to how they define professional 
services:

• Most commonly, they utilize a self-
contained definition of what is included 
in professional services for purposes of 
coverage.

• Alternatively, they can list an insured’s 
covered activities on the declarations or in 
a schedule that accompanies the policy.

The latter approach may help customize 
coverage to the unique needs of an agency 
or brokerage, but the insured will have some 
burden to see that the schedule of covered 
activities is modified to reflect agency/
brokerage services as they evolve. There could 
be a coverage gap for a newly-added activity.

Among the self-contained definitions of 
professional services, most refer explicitly to 
activities undertaken for compensation by an 
agency, brokerage, MGA, MGU, or consultant. 
Some policy definitions extend to services 
provided pro bono. 

Definitions may also refer to specific activities 
and services, including premium financing, 
loss control and claims adjusting, among 
others. Most also cover notary public services.
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Wrongful Acts

There is a wide range of variation in provisions 
defining what constitutes a “wrongful act” for 
purposes of coverage.

Most agent E&O policies explicitly define wrongful 
acts to include errors and omissions in providing 
professional services. Some include the qualifier 
“actual or alleged.” Absence of that qualifier would 
indicate narrower coverage than generally prevails 
in the market.

Beyond that, policies can vary greatly as to 
whether and how they respond to data breaches, 
claims of personal and advertising injury, and 
other potentially wrongful acts.

Extended Reporting Periods

As claims-made coverage, most agent E&O policies 
provide an automatic extended reporting period, 
typically ranging from 30 to 90 days, after the end 
of the policy term which ceases if replacement 
coverage has been put in place.

A few policies do not have an automatic extended 
reporting period.

For agencies that need to extend the reporting 
period further, typically due to the sale of the 
agency, additional years can be purchased. The 
non-negotiable number of years available and the 
rates are included in the policy form. If you plan to 
sell your agency you will want to review this section 
carefully.

Coverage Territory

Virtually all agent E&O policies provide coverage 
for acts undertaken anywhere in the world, as long 

as the claim is brought in the U.S., U.S. territories 
and possessions, or Canada. Some carriers 
offer broader options that allow for suits brought 
anywhere in the world; however, they may then 
have a duty to pay rather than a duty to defend.

If an E&O policy covers cyber liability, there may 
be a territorial restriction limiting coverage to 
incidents that occur within the U.S.

Additional Coverages

E&O carriers may provide additional coverages in 
the base form or by endorsement. These additional 
coverages can include:

• First-party coverage for extra expenses incurred 
to respond to a natural catastrophe;

• Coverage for cyber-related losses (e.g., data 
compromise), generally limited in comparison 
to coverage provided under cyber policies;

• Per diem coverage for attendance at hearings;

• Coverage for losses other insurers may 
categorize under claims and damages, such as 
response to subpoenas and pre/post judgment 
interest; and

• Discounts on deductibles when claims are 
settled without litigation and/or in mediation.

See the next page for an E&O policy 
assessment worksheet to assist you in 
comparing various policies.
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Your E&O Policy Assessment Worksheet

Topic Considerations Current Policy Prospective Policy

Definition of Insured Will all of your employees be covered?

Definition of 
Professional Services

Does it include all agency operations?
Is it determined by a schedule of activities?

Definition of 
Wrongful Acts

What does it include?
Does it address cyber losses or personal-
advertising injury?

Definition of a Claim

Does it reference “actual and alleged” 
claims?
Does it include claims for non-monetary 
relief?

Definition of Claim 
Expenses

Does it include an insured’s right to select 
counsel?

Definition of 
Damages

Does it include pre-/post-judgment interest, 
punitive damages (where permitted), 
returned commissions and fees, and any 
fines or penalties?

Coverage Trigger; 
Claim Notice

Is there a stated timeframe for notice of a 
claim?

Right and Duty to 
Defend

Who selects defense counsel?
Does the policy pay “upfront” or reimburse 
only?

Defense Coverage 
for Regulatory 
Investigations

Is coverage provided for regulatory 
defense? To what extent?

Defense Cost 
Payments

Are defense costs paid within or outside the 
liability limit?
If outside, what is the defense limit?

(continued on next page)
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Topic Considerations Current Policy Prospective Policy

Exclusions and 
Limitations

In particular, are there any addressing:
[  ] Claims by commonly owned entities
[  ] Claims by government entities
[  ] Placements with entities other than 

admitted carriers (MEWAs, METs, non-
admitted carriers, etc.)

[  ] Placements of certain lines of business
[  ] Other claims or activities

Insolvency Exclusion Is there an exception for carrier status at 
time policy written?

Insured vs. Insured 
Exclusion

Are producers without an ownership interest 
covered for claims by other insureds?

Coverage Territory Do actions have to be brought within the 
U.S.?

Policy Warranty 
(or Known Loss 
Exclusion)

Who must know of an existing loss to 
exclude coverage?

Deductibles What are the per-claim and aggregate 
deductibles?

Hammer Clauses
What percentage of additional defense 
and damages would you incur after 
rejecting a settlement?

Severability How far does severability extend?

Additional 
Coverages What additional coverages are provided?

Your E&O Policy Assessment Worksheet (continued)
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