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Real Protection for Real Estate 
Liability: A guide to liability 
coverage for real estate 
professionals
As a real estate operation grows and evolves, it adds employees, customer 
databases, investors, and properties under management. Compared to other 
professional services, real estate operations must be especially mindful of the 
evolution of their liability loss exposures, which can change as the result of a 
single transaction.

For years, real estate professionals have had to purchase coverage through 
individual policies for the various liability exposures they face. Here is a list of 
liability coverages that real estate professionals should consider when rounding 
out their insurance program: 

 Management (or “D&O”) Liability / Investment Fund Liability 
 This is the responsibility of top managers, directors, and officers of any 

organization to act in good faith with informed judgment and with undivided 
loyalty to an organization and its owners, investors, and shareholders 
who have entrusted them with assets to manage. They also have duties 
to disclose material facts to all with a right to know, and to keep certain 
proprietary information confidential. Real estate professionals, such as 
syndicators or real estate investment funds managers, have the added 
exposure of managing assets for investors, which are considered “third 
parties” and don’t traditionally qualify for coverage under D&O insurance. 
They need to ensure that their D&O policy also includes a portion of 
Professional Liability (E&O) coverage to specifically address the added 
exposures of managing investors’ assets. This crossover coverage is also 
called Investment Fund Liability or Asset Management Liability. 
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 Professional (or “E&O”) Liability
 This is the responsibility real estate professionals have to clients who rely on 

them to advise on or execute specialized services such as selling a home 
or managing a property. Generally speaking, real estate professionals have 
a duty to perform their services with a level of care which is established 
by contract and/or by prevailing standards of conduct in their field. Claims 
under Professional Liability often include allegations of failure to disclose or 
misrepresentation when dealing with the sale of real estate. Other exposures 
include wrongful eviction and third party discrimination or violations of the 
Fair Housing Act (FHA) when talking about property management. 

 Third-Party Discrimination / Tenant Discrimination / Violations of Fair 
Housing Act 

 This deals with the real estate professionals and how they interact with third 
parties while providing a professional service. Employees or other authorized 
representatives of a company must ensure that they conduct business in 
a manner that does not violate their civil rights of third parties dictated by 
the Fair Housing Act. Real estate professionals must consider this exposure 
when dealing with third parties such as tenants, customers, clients and 
patrons. 

 For years insurance professionals sought to cover this exposure with a 
Professional Liability policy or Employment Practices Liability policy by taking 
advantage of their discrimination language provided in each policy form. 
However, with the evolution of specialized real estate insurance policies, it is 
now more clearly covered through a Professional Liability policy that provides 
specific coverage via a sublimit for less than or equal to the limit of liability. 
Some issues still exist with an Employment Practices policy as some policies 
lack appropriate language to recognize regulatory investigations under the 
definition of claim which may delay defense cost coverage for the insured. 

 General Liability
 This is the responsibility real estate professionals have to use reasonable 

care to avoid causing bodily injury or property damage to another. This 
responsibility extends to individuals and organizations whether in a private or 
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commercial capacity. Real estate professionals can also seek out additional 
layers of GL coverage in their Professional Liability policy in the form of 
Contingent Bodily Injury / Property Damage, which is made available by 
some insurers for an additional premium. Usually, this feature is provided at 
a small sublimit to the limit of liability, but it is important to note that it can 
sometimes pick up first dollar defense over a GL policy in cases where the 
primary GL insurer declines a claim. 

 Cyber Liability
 This is the rapidly growing responsibility to safeguard personal identifiable 

information and confidential corporate information entrusted to you by others 
and stored on computers, computer networks or online. Coverage extends 
to loss of third-party and employee information as well as first-party costs to 
notify individuals of data breaches and providing follow-up credit monitoring 
and other expense reimbursement. Real estate professionals are responsible 
for maintaining the confidentiality of their clients’ sensitive information. 
Managing an escrow account, collecting rent and managing other assets 
expose real estate professionals to a lot of sensitive information and physical 
or virtual funds. 

 It’s important to note that cyber attacks have evolved over the years. Cyber 
attacks no longer just stop at stealing data. More and more companies 
are faced with cyber attacks that disrupt operations and cause system 
lockdowns with no immediate solution. Some companies experience 
theft of their corporate assets through fraudulent funds transfer or social 
engineering tactics and others may have been victims of ransomware, which 
is a form of virtual extortion. Coverage enhancements such as Dependent 
Business Interruption coverage, Network System Failure coverage and Social 
Engineering coverage have developed to fill the gaps in traditional Cyber 
Liability coverage, but cyber liability insurance is continuously changing to 
fill demand. It may soon overtake all catastrophe insurance as the single 
greatest catastrophe exposure in the world.  
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Principal Liability Exposures of 
Real Estate Professionals

Management 
Liability (D&O)

Professional 
Liability (E&O)

General Liability 
(BI/PD; P&AI)

Cyber and Data 
Privacy Liability

Liability for 
Discrimination and 

Harrassment
Ag

en
ts

 a
nd

 b
ro

ke
rs

Present when 
ownership and/or 
executive duties 
are assumed 
within an agency 
or brokerage.

Liable for 
failure to fully 
disclose property 
conditions, explain 
contractual 
provisions and 
otherwise advise 
clients.

Liable for 
erroneous or 
misleading 
statements about 
property values, 
zoning regulations 
and other material 
considerations.

Liability for BI 
and PD generally 
limited to open 
houses and 
showings.

Personal injury 
exposure for 
invasion of 
privacy.

Advertising 
injury exposure 
for erroneous 
or misleading 
claims.

Agency /
brokerage liable 
for breaches 
of customer 
information.

Potential liability 
for inadvertent 
transfer or loss of 
customer funds to 
fraudsters.

Liable for violations 
of the FHA and 
anti-discrimination /
anti-harassment laws 
when showing and 
offering properties for 
sale or rent.

Pr
op

er
ty

 o
w

ne
rs

Present if owner 
has duties to 
co-owners and 
investors.

Present if 
established by 
duties to co-
owners and 
investors.

Liable for any 
bodily injury to 
a third party 
or damage to 
property of a third 
party arising from 
property owner’s 
and/or manager’s 
acts or failure to 
act.

Liability for 
personal injury 
arising from 
invasion of 
privacy.

Liable for 
breaches of 
confidential 
information of 
tenants and 
business partners 
(e.g., artisan 
contractors).

Liable for violations of 
the FHA and anti-
discrimination / anti-
harassment laws when 
offering properties for 
sale or rent.

Potentially liable for 
violations of the ADA 
for failure to address 
problems of access.

Pr
op

er
ty

 m
an

ag
er

s

Present if duties 
are assumed for 
managing funds, 
investments, 
employees, etc.

Liable to property 
owners for 
maintaining 
premises in a safe 
and sound manner 
and for managing 
tenancies.

Liable for violations 
of the FHA in 
their treatment of 
tenants and other 
interested parties, 
and for supervision 
of employees in this 
regard. 

Potentially liable for 
violations of the ADA 
for failure to address 
problems of access.

Sy
nd

ic
at

or
s

Liable to investors 
for complete and 
accurate financial 
statements, 
prudent 
management 
of funds and 
investments, 
and responding 
to business 
opportunities.

Individuals and 
organizations liable 
in their capacity 
as advisors 
and executors 
of syndication 
agreements.

Potential residual liability for acts and omissions of agents, 
property managers and syndicate administrators, but generally 
protected by indemnity provisions in contracts.
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Purchasing coverage for these exposures through separate monoline policies 
is risky and time-consuming. Buyers and their brokers have to review multiple 
policies to coordinate coverages, policy periods and who qualifies as an insured. 
Insuring a real estate enterprise with multiple polices carries a risk of gaps 
in coverage that leave the insured exposed to loss, and a risk of overlapping 
coverages that create potential for disputes over which policy will provide primary 
coverage for a claim. The gaps or overlap in coverage created also poses an 
increased E&O for the insurance agent who places these policies. 

Real estate professionals have a new option, now that professional real estate 
liability coverages can be bundled into a single policy. Other things being equal, a 
single-source package policy is better for these reasons:

 Coverages are written to conform with each other to avoid gaps and 
contradictions;

 There is a single policy period in place for all the coverages provided; 
and

 Having a single carrier providing coverage through a single form 
eliminates disputes over who is responsible for defending and 
indemnifying a claim.

Important Coverage 
Considerations
Choosing the right coverage can be a daunting task. Real Estate Liability coverage 
is primarily provided under claims-made policies with self-insured retentions and 
automatic extended reporting periods, plus options to purchase longer reporting 
periods. In addition, coverage is typically subject to exclusions for war, nuclear 
hazards, pollution liability, intentional and fraudulent acts, insured vs. insured 
claims and other causes of loss commonly excluded. However, there are several 
key considerations to be aware of for choosing the right policy. Here are a number 
of questions to ask your insurance professional: 
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 Is there contingent coverage for bodily injury and property damage  
(BI/PD)?

 Generally speaking, Professional Liability policies cover claims of financial 
loss and are not intended to supplement GL policies for coverage of liability 
for BI/PD to third parties.

 Nonetheless, Real Estate Liability policies can provide “contingent” BI/PD 
coverage for situations that may occur during open houses, when coverage 
for an injury to a potential buyer or tenant is excluded under the GL coverage 
of the agent and the property owner.

 Is there blanket or scheduled coverage for independent contractors? 
 Blanket coverage for all contractors working on an insured’s behalf may 

be more costly than scheduling contractors individually, but it provides 
protection against the possibility that an insured may neglect to add 
a contractor to the schedule and a claim arises from the work of that 
contractor.

 Is there blanket or scheduled coverage for additional insureds?
 Additional insured status is important for extending coverage to property 

managers, limited partnerships, general partnerships and other entities. 
Blanket additional insured endorsements are available and generally 
preferable, but don’t always make sense. Sometimes, the ownership 
structure of a real estate company may dictate that a schedule of additional 
insureds be attached to the policy. Typically, additional insureds will only be 
covered for claims arising from their engagement of the named insured in his/
her/its professional capacity. Check the policy for language that gives the 
additional insured similar authority as a Named Insured in order to ensure the 
broadest coverage grants.

 Does your insurance policy exclude claims due to ownership in 
properties you manage or sell?

 Both General and Professional Liability policies may exclude coverage 
for claims brought against a real estate professional if there is a degree of 
ownership in the property. There are a myriad of combinations in the way in 
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which real estate can be held, owned and managed. Insurance buyers should 
have a clear understanding of the ownership arrangements for properties 
they own or control, solely or in combination with others and how this might 
impact their insurance coverage.

 Is there a most favorable venue provision?
 A most favorable venue provision will provide recovery under the policy 

according to the law of a jurisdiction that applies most favorably to the 
insured, provided a few conditions are met. This clause relates principally 
to coverage for Punitive Damages, but may have other applications in some 
circumstances. Since not all states allow punitive damages to be insured, a 
most favorable venue clause will trigger Punitive Damages coverage if certain 
conditions are met. 

 What type of “hammer clause” is included?
 Under a “hammer clause,” if an insured rejects a settlement offer, he/she/it 

assumes liability for a share of defense costs and losses above the amounts 
in the rejected settlement. “Hard” hammer clauses make the insured liable for 
100% of such costs, but buyers today can acquire “softer” hammers, leaving 
them liable for less.

 Does the policy include “final, non-appealable adjudication language”?
 Virtually all liability policies exclude coverage for criminal and intentionally 

fraudulent acts of an insured, but some will provide Defense coverage up 
until the insured has gone through a final, non-appealable adjudication that 
establishes that the insured acted in such a manner at which time coverage 
will terminate. 

 Is there coverage for failure to disclose pollutants or mold? 
 A leading source of claims by buyers or renters of properties is for failure 

of a real estate professional to disclose certain damage and detrimental 
conditions. Even if the real estate professional could not have known of 
a problem, and is found not to be liable, claims defense is often time-
consuming and costly. Do not assume your policy has coverage for this.
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 Is there coverage for discrimination against third parties?
 Claims of discrimination and harassment against third parties—tenants, 

guests, delivery people, service providers—are a rapidly growing source of 
liability exposure for real estate professionals. Anyone marketing or managing 
properties has exposure to discrimination claims in the way they show 
and offer properties for sale or rent or for harassment or wrongful eviction 
of tenants, and other offenses under the Fair Housing Act, American with 
Disabilities Act and similar laws.

 NOTE: Coverage for this exposure is for third parties with little or no relation 
to the insured, and does not apply to claims of discrimination or harassment 
by employees. Coverage for employee claims is available only through 
employment practices liability insurance.

 Is construction or real estate development covered?
 Virtually every organization that markets or manages properties will have 

a construction project at some time. Large real estate firms will have work 
underway at one location or another almost all the time.

 When purchasing coverage, real estate professionals need to distinguish 
between maintenance, which may be covered, and construction and property 
development, which is generally not covered.

 For this exposure, real estate professionals are advised to contact 
experienced brokers to place Construction Liability coverage that protects 
owners, managers, contractors, and the firm itself.

Cyber Coverage
Every professional field has witnessed a rapid rise in liability exposure for the 
manner in which it gathers, stores, protects, and utilizes personally identifiable 
information on individuals, and confidential business information of commercial 
clients.
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Related to that third-party exposure for cyber liability has been the growth of first-
party exposure for “cyber theft,” which generally occurs in three forms:

 Online theft of funds or information by hackers;
 Fraudulent access to funds or data made possible by impersonating 

authorized persons (a tactic known as “social engineering”); and
 Use of “ransomware” to immobilize an organization’s data and demand 

payment to release it.

Organizations in all sectors are coming to grips with these threats, and 
increasingly buying insurance to address the costs they’ll face in the wake of a 
data breach or other cyber event. Coverage for this rapidly emerging exposure 
is generally available in package programs for real estate professionals. Here are 
some questions to ask your insurance professional:

 Is there coverage for first- and third-party losses?
 Is there coverage for notification and credit monitoring?
 Is there coverage for extortion threats and ransomware?
 Is there any coverage for regulatory and administrative proceedings?
 Is there coverage for losses arising from acts, omissions or negligence 

of third-party vendors?
 Is there coverage for network system failure?
 Is there coverage for cyber-crime and social engineering?
 Is there coverage for dependent business interruption?
 Is there coverage for business income interruption?

Rely on Worldwide Facilities
Your current wholesaler partner may lack the expertise needed to guide you in 
tailoring coverage for real estate liability risks. At Worldwide Facilities, we’ve 
been placing real estate liability insurance since 1970. Our expertise in real estate 
liability and other specialty coverages is unparalleled.

Worldwide Facilities, LLC is a national wholesale broker and managing general 
agent providing services to insurance agents and brokers. In business since 1970, 
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our seasoned team of brokers and underwriters offers specialized knowledge 
of construction exposures, broad access to specialty markets, and extensive 
expertise in placing challenging insurance risks.

We offer unmatched tools, resources, and strategies to help insurance agents and 
brokers expand their corporate accounts to include real estate liability and other 
professional liability challenges.

Take advantage of our expertise in placing real estate risks today—contact 
Jeremy Huang in our Irvine office at (949) 450-7967 or jhuang@wwfi.com to 
schedule a conversation.

Jeremy is a broker for financial services insurance with niche industry expertise in: 
 
•  Directors & Officers Liability  •  Employment Practices Liability
•  Fiduciary Liability    •  Commercial Crime
•  Errors & Omissions    •  Cyber Security Liability 
•  Insurance Program Management  •  Financial Institutions   
•  Media / Entertainment   •  Small Healthcare Organizations
•  Real Estate & Construction Management

 
Before joining Worldwide Facilities in 2014, Jeremy spent several years as an underwriter 
at Chubb where he underwrote various liability lines, with a focus on financial services. He 
has a Bachelor’s degree from the University of California-Irvine.
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